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GERALD €. MANN
ATTORNEY SERERAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

¥arch 6, 1939

Hon., L, J« Gittinger
Tirst Assistiant Criminsl Distriet Attorane
Bexar County

San Antonio, Texes

Deer Sir:

Opinion Mo, 0-385

Re: Apnplioecat of Senate B 227,
Chaptep /214, \2dcts of 1935 Leg. :
g. Article\165a-1, Revi ed’Civil
t

knovledged reeeivsd vherel yo request an opinion per-
talpning to the ab aptioned bX1l., In paracraphs num-

bered 1 and 2 of Jour Yetter, sk the following ques~
tions:

"y
laviful > Coanmbes ers' Court to per-
forn such gerwlice by havjing the land owner
g

soxe f areat in cash, be-
qen %e work, the amount

r thé service, or is it nec-
every age tﬁat the land OWﬂer

8' Court take such contract not
Tecoré-the ssme and when the work is conm-
pleted and paid for release the land ovmer
froa any 11iz2bility by virtue of such appli-
cation,™

| Also, by séparate letter under date of February
10th, you desire this Departmont to submit & contract form
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.anplicable under sald act and particularly as provided
for in Seotion 5 thereof. The provision of Senate Bill
No. 227, Chapter 214, Acts of 1935, 44th Legislature, and
section 5 applicable, 1s set forth in Vernon's Annotated
Texas Clvil Statutes, 1925, under Ariicle 1653-1, Sec-
tion 5 end reads as follovs.

: "The Commissioners! Courts of the sever-
al counties may provide for the construetion
of improvemenis on the lends lyins withln
thelr rcspective counties, in the nature of
farm terraces, ‘dikes, ditches, soll and water
reservoirs, end other soll and water conserva-
tion and erosion prevention services, assessing

he landovmer with an assessment not to esxcced

" the actusl cost of lebor, material, and fuel,
and no charge shall be made for depreciation
end/or other expenscs. The amount 80 assessed
arainst the lendovmer, shall be end remaln a
1ien upon and arainst the lands upon which such
money was used for amny or all of the improve-
ments mentioned in tnis section.

"The County Commissioners' Courts shall
consult and advise with the County Fara Denon-
strators, and/or employ other capable znd ex-

- perienced agent or agents, in the application
~and operation of this Act.

"The Commissioners' Court of the several
counties cannot undertake the improvements
hereon, unless the landovmer petitions said
Court so to do. Said courts must enter into
a written contraot with the landowner, for any
and all of the improvements hereln specified,
provided that no contraect can. grent the land-
ovner & period of moreo than ten years fronm
date of the contract 1tselfl for psynent to
the Commissioners' Courts of assessments
acainst sald landovwner in making the szid im-
provements, and provided further that said as~
sessments shall bear no interest until after
naturity, sald contract fora to dbe drovn by
the Attorney General's Department. Only. one
contract can be made with any indlividual land-
owvner in any one calendar year, and not more
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than Three Fundrcd (.300.00) Dollars ‘chall
be spent per annum cn any one farm. Such
contracts shall be filed and recorded in the
office of the County Clerk of the County in
which the land is sltuated, eand such filing
shall serve to fix the 1ien on said land.

- Anyone recelving any benefits herzundar muct
be the owner of recoxrld of such lend on which
eny improvezents hercunder arc to be nade;

provided further that nothing in this set
shall afToct the exlsting statutea recarde
ing inpoundling water rescervoirs.”

The purpose of this provisicn in the act as
expressed 1n the cnacting ¢lause of the bill wes to con-
fer on the Comalssioners' Court of the seversl counties
authority to vrovide for the construotion of improve-
meats on lands in the nature of farm terrages, Likss,
ditches and other services expressed; providing for
a-sessing landowners for the construotlion and mainten-
ance of such improvericnts and éevices, under rules and
regulations to be prescrived by the said conservation
board; providing for the ccontribution by the lendowmers
for such improvements, entering into contracts with the
Commissioners! Court for same and other purposes more
or lass conneoted with the above.

It appears, in thc reading of Secetion 5 of sald
act, that the Cormissioners' Court shall enter into =
.written contraet with the landowner for any end all of
the improveaments apecified in said act. The act rcequires
that such assessment be nade, thet a contract be entered
into and a llen retalned, thereby securing the funds of
" the county expenzed in such cases and which are to be .
paid back by the individual landownexr.

The primary and cerdinael purpose of this enact-
nent was 10 create a fund and provide wlmaby the county,
throush its Commissioners' Court could, if it saw f£it,
expend a sum of money or its equivient in labcr, materigl
" and fuel to such a projeet, at the landowner's recquest and
in such amount as not to excecd {Z00.00 for the designated
" improvements in any one calendar yeer. Such sum available
without interest and payments deferred, would be an in-
ducement to having the work done by any landovmer who desired
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to avail hinaself of the privilege.. The act itself cvi-
dently contemplates that tlscounty shall perform the
‘work and the latter pert{ cf Section 6 of the act appears
to leave it within the discretion of {he Comnissioners!
Court to pcrmit road nmachinery, wien not necessarily
“1n use on the puvlic roads, to be used on private lands .
for purposes expressaed., Such provisions sre as follows::

*In order to provicée a fund in aid of
the construction anld naintenance o7 the im-
provenents wnd structures narged la Cection 5
-0f this Aot, the Comaissiocuncrs' Court of cach
gounty may aporoprizte any aacunt up to twenty-
five (25%) per cent ol the net collections
rrade in eaech suoh county of the motor vehlolo
licenae Tees not to exoeed Twelve Thousand Filve
Aundred (12,500.00) DollarsS.....foneys may
te withdrawn from sald fund under the dircce-~
tion of the Commlssioners' Courts, and used for
the purposes of ourchasing, maintaining and re-
palripns maehinery snd ecuipment, end furnishing
labor, and any suck mechinery so purchassd by
the county, and sny road machinery owned by
the county and not nececssarlly used on the
public roads, may bs used on private lands for
the purpese of consiructing and maintaining the
inprovements and structures in this Lot pro-
vided." '

‘The adbove provizions quoted, of the Acts of the
44th Leglislature, are to be read with and considered in
the licht of the authority rranted end as expressed in .
Article 2372¢, Reviged Civil Statutes, 1225, Lets of 1931,
42nd Legislature, Chapter 53, Scotlon 4 of which cot
reads!

- nIn the public service of conserving the
soil ferility of the lands of the County, the
Commissioners! Courts shall have the authority
to co-operate with the land owners and tax-
payers of the County in all Judieclous efforts
for the preservation of the productiveness of
the soll from avoldable waste, and loss of pro-
ductiveness of the soll from evoléadble vwaste,
gnd loss of productiveness of agriculiursl crops
necessary to the public welfare, throusgh permliss-
ion to use the machinsry and egquipment that may
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be made avallable by the County for such pur~
poses under vritten contract, end the County
shall receive fron such landovaners and taxe
payere compensetlon, upon such uniform basis as
nmay be deemecd equilable, and proper, for the

co-operation sxtended and services rendered,

£11 auch compansation or Tunds to the cuuntv .
to be paid into th: Road anl Fridre Tund of

the County; and the County Commissioners!
Court may provine for paynents from landowners
end texXpavers of the County at such stated
intervals and in such smounts, as and vhen the
County taxns are collected, as may be equitadle,
 for the use of the equipment for tlie protee-
tion of landez against continuing immeesurable
injury throurh soil erosiong providea that the
Cor: :issioners' Court or representative thereof
shall nct 5o upon the. iznd of any owner to iae-
prove, terrace, protect, or diteh such lands
until regquested to do s0 in writing by such
ovner; and provided further, that the Commission-
ers' Court or representallve thereof shall not

be recguired to dossuch Improving, terracing,
protecting, asnd ditching unless such Court shall
ceteraine that such work is of some public
benefit end salid Court elects to do ths work."™

L4

The Act of the 44th Legislature being enacted after the
one last referred to and on the same general subject, its
.&necific provisions will control asnd prevail over the
prior sct whcere 1its provlisions are general - the two
acts not necesserily conflictine. Such fuids advanced
fTor labor, material and fuel funnished under either
provisions of our statutes mnst bYe done by written con-
traet and orders duly nade and entered upon the minutes
of sgid court.

In Volume 11, Tex. Jur., Para. 95, p. 632, it
is sald the authority of the Commissioners! Court es the
‘roverning body of the county to make contreots in its
behalf is strastly limited to that conferred eithor exfirogs-
1y or by falr or neocessary 1mp11cation by the Constitution
and laws of the State. Also:

"In dealing with the county, it is necess-
ary to have an express contract with the Com=
migsioners' Court and that court can only epeak
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N .
©r

by and throurh its ﬁinates an u reeﬁﬁuo "
Ferrier vs. ¥rox (Civ. App.) 37%.S3 896,8.

Ve arc unable to extend the import of the plain
end unamblguous lentuare used ir these enactaents to in-
clude an arransement gs expressed ia your letter, portions
of which are ‘atove sct forth. The act provides for:

"issessing the 1ando”ner with an ascess-
nent.”

And unless a landovner desires to avaell himself of this
escessnent with payments deferrcd and without 1nte;eut, we
can c¢onceive of no such benefits added or acoruinc to his
land by the use of county fundc cr amount asscs ed, vhen
his own money which would adequately ray for and provide
said improvements, 1is withheld in escrow,.

e Tind no inhlbition, of course, Tor the Con-
missioners' “ourt to perform said work after being peti-
tioned, assassmant nade and a contract entered into, from
acccnting cash in paynent of the assessnent prior to the
making ¢f said 1mnrovcuents.

It is, thereforec, the opinion of this Department
that the 001missioqe“=' Court would not be amuthorized to
construct or provide for the construetion of inmnrovements |
&8 mentioned in Article 165a«l, Revised Civil Statutes and
Section 5 thereof by allowings cash as security Gn lieu of
a contraot retaininit a lien as provided therein and that
it would be necessary that said llen, 1n 211 instances
where paymentesare deferred, be filed end recorded.

-

In keeping with this opirion end s per your re-

‘ quest,.ve horewith submit a form contract, bearing the ap-

proval of this Depertment, for such improvements as are
desired t0 be made under the erViﬂions cf s2id Article

‘165a=-1, Revised Clivil utatute and 2s provided irn Section
"5 thereof.

Very truly yours

N ST . . . . ASSistﬂnt

ENCLOSURE . :
APPROVED: / _
e nm:r‘ﬁnf'r N MEPTrase



